
VISOA/20091119
i

A Commentary on Recent Amendments to the Strata Property Act*

(*Known as Bill 8 - The Strata Property Amendment Act, 2009 - Third Reading on October 6, 2009)

Introduction

This commentary is provided as information for strata owners and others interested in improving the
legislation that affects owners of more than 460,000 strata properties in British Columbia.

In November 2003 the provincial government promised a review of the SPA (Strata Property Act), a
review that never occurred. In spite of many calls for a legislation review based on public consultation
with strata owners, in late 2008 the government engaged in private communication with selected
developers, property managers, lawyers and others. Each person had to sign a “confidentiality
agreement” agreeing to “not disclose the existence of this review or the fact of my participation in it.”

The product of this very restricted and secretive review was Bill 8 (The Strata Property Amendment
Act, 2009), passed in the legislature on October 6, 2009. The provisions of Bill 8 will come into effect
by “regulations” that are not yet known. However, based on a government minister’s comments when
Bill 8 was passed, it is expected that various parts of Bill 8 will come into effect at different times. In
the development of these regulations the government has not sought any input from the strata owners
who will be affected by them.

This commentary on Bill 8 is provided in two parts:

 Highlights of Bill 8 – “What’s Good About It” and “What’s Not Good About It”
 Summary of Bill 8 and the changes it will make to the Strata Property Act

Strata owners are encouraged to contact their MLAs, the Premier, the Minister of Housing and Social
Development and the Minister of Finance asking for strata legislation amendments that better reflect
their needs. Strata owners must continue to send the message that they are not the “subjects” of
government, developers and property managers and that they have the right to contribute to the
legislation that affects them and their property.



VISOA/20091119
1

HIGHLIGHTS

What’s Good About Bill 8

1. Provides broader access to the Provincial Court to resolve many types of strata disputes. The use
of this court is more affordable for strata owners than the BC Supreme Court that is presently the
only court (with rare exceptions) that can hear a strata dispute.

2. Adds the requirement for a depreciation report for a strata corporation (unless exempted under
regulations). This has the potential to better inform owners and prospective buyers about the
financial position of the strata corporation.

3. Adds the requirement for an audit of the financial statement of a strata corporation (unless
exempted under regulations). This has the potential to ensure that the financial statement of a strata
corporation has been audited by a qualified person and according to appropriate standards. The Bill
also provides for regulations to exempt some strata corporations from the audit requirement. An
exemption will be important for small strata corporations where the annual audit fee (perhaps
$3000 or more) could be very large in proportion to the amount of finances being audited.

What’s Not Good About Bill 8

1. The Bill is the product of a “closed door” process and has relied on input from private and
“confidential” communication between government officials and its selection of developers,
property managers and others in the real estate industry. There has been no public consultation with
strata owners. Before the Bill was drafted there was no discussion paper inviting feedback and
there were no public meetings for strata owners to attend. Furthermore, the Vancouver Island
Strata Owners Association presented a summary of owner concerns to the BC Liberal caucus and
the government in May 2008 but has never received any substantive response to the concerns
included in that presentation. (One of the main concerns included in the VISOA submission was
the need for public input from strata owners.) The process used by the government treats strata
owners as mere “subjects” who have nothing to contribute to the legislation that affects them and
their property. This lack of public consultation is undemocratic and taints the Bill. It means
that many needed changes to the SPA (and related legislation) were neither heard nor acted upon.

2. The Bill does not address the pitifully weak licensing standards for strata managers. Unethical
or unprofessional conduct of strata managers is a significant source of conflict in strata
corporations. The Real Estate Council of BC (that licenses strata managers) has been unresponsive
to the concerns of strata owners. As a result, a strata manager who controls a strata council through
intimidation of dissenting owners or provision of false or misleading information is not held to
account by the RECBC or anyone else.

3. The Bill does nothing to improve the accountability of strata developers for non-compliance with
the SPA or for misrepresentations made to strata buyers. Non-compliance or misrepresentations
made by developers are a significant source of conflict in strata corporations.

4. The Bill still leaves the SPA without the offence and penalty provisions needed to hold persons
(including developers and individual strata council members) responsible for non-compliance with
specific provisions of the SPA. This is quite unlike condo legislation in Alberta and Ontario where
there are specific offences and penalties. The lack of a deterrent to knowing breaches of the Act
gives rise to many disputes. This omission is egregious and severely limits accountability under the
Act. It will also cause many more disputes to be added to the workload of the Provincial Court.
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5. The Bill does not clarify the meaning of “common property” in the case of townhouse attics and
crawl spaces and in the case of windows in strata apartment-style buildings. This lack of clarity is a
source of many strata disputes. Greater clarity is needed to both prevent such disputes and to give a
court clearer direction where disputes occur.

6. Greater clarity of “conflict of interest” is badly needed under the Act. Bill 8’s expansion of
section 32 adds some clarity but does not go far enough where an “owner developer” is a council
member and uses his position to enhance his financial position at the expense of other strata
owners. Where the council member is the “owner developer” there should be specific matters
where the “owner developer” shall not be present for discussion or voting, including any contract,
proposal or covenant to which the “owner developer” is a party. Furthermore, even with improved
clarity in section 32 there is still no offence or penalty to deter a person from acting in conflict of
interest.

7. Section 6 of Bill 8 fails to embed the right of an owner to attend a strata council as an observer
as provided in section 17(3) of the Standard Bylaws. This right can and has been removed from the
bylaws of some strata corporations. This right should also be included within the Act itself but Bill
8 has ignored this need. Section 8 of the Standard Bylaws regarding Repair and Maintenance of
Property by the Strata Corporation should also be in the body of the SPA. Some strata corporations
have amended these bylaws to assign common property maintenance to owners in ways not
contemplated by the SPA.

8. The Bill does not remove the requirement for a ¾ vote of owners under section 39 of the SPA
before a strata corporation can give 2 months notice to cancel a contract for strata management
services. The current requirement for a ¾ vote is an anachronism and undermines the power of a
strata council to govern the affairs of the strata corporation. Neither Alberta nor Ontario has any
such requirement for a ¾ vote. The effect of the requirement is that it is unreasonably difficult for a
strata corporation to terminate a strata management contractor who is either incompetent or
unprofessional.

9. The Bill does not address strata fee inequities arising from the limited options for unit entitlement
available to a developer under section 246(3) when a strata plan is established. Where an inequity
is later discovered it is virtually impossible to correct it because of the SPA requirement for
unanimous consent of all owners.

10. The Bill relies heavily on regulations yet to be disclosed that could allow for exemptions from
depreciation reports and audited financial statements. Weak regulations could compromise the
reliability and availability of this key financial information to owners and prospective strata buyers.

11. The Bill will not come into effect until a regulation is passed by an Order in Council. As a result
there is no effective date toward which a strata corporation and its owners can work to implement
any changes required to comply with the new law.
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Summary of Bill 8
(In the order presented in the Bill)

1. Sections 1, 5 and 10 of Bill 8 would provide access to the Provincial Court (under sections 52(2),
58(1), 59(6), 164(1) and 165 of the Act) and has the potential to make dispute resolution more
accessible to strata owners. However, the present Rules of the Court do not contemplate a strata
corporation as an entity to be served with a notice of claim. A special application to the Court
registrar is necessary to determine what is adequate service on a strata corporation. This omission
from the Rules of Court will confuse many strata owners and impede their access to the Provincial
Court.

2. Section 2 of Bill 8 attempts to clarify the manner in which resolutions requiring a ¾ vote may be
passed before the first annual general meeting of a strata corporation.

3. Section 3 of Bill 8 places new limits on the ability of strata owners to pass a resolution to
restrict the strata council in determining whether a person should be required to pay remedial
costs or determining whether an owner should be exempted from a bylaw that prohibits or limits
rentals.

4. Section 4 of Bill 8 attempts to add some clarity under section 32 of the SPA regarding what
constitutes “conflict of interest” for a strata council member on a matter under consideration at a
strata council meeting.

5. Under section 6 of Bill 8 the right of an owner to request and receive a hearing before the strata
council (within 4 weeks) would be embedded in section 34.1 of the Act rather than in the Standard
Bylaws that can and have been amended in some strata corporations to remove such a right.

6. Under section 7 of Bill 8 a strata corporation would be required to retain copies of depreciation
reports and any reports relating to repair or maintenance of major items in the strata corporation in
addition to other items under section 35(2) of the Act. As section 36 of the Act gives an owner the
right of access to such reports this amendment would help inform owners as to the condition of
strata corporation buildings.

7. Section 8 of Bill 8 would extend the right to access some information items under section 35(2) of
the act to a former owner or former tenant.

8. Section 9 of Bill 8 would reduce from 25% to 20% the percentage of owners required to petition
for a meeting of owners or to propose a resolution (under sections 43(1) and 46(2) of the Act). This
reduction is a step in the right direction but a change to 10% is needed to ensure that owners can
place an item on the agenda of a general meeting. This would enable significantly more
involvement of strata owners in decision-making and make strata councils more accountable to
owners. One must remember that a petition from owners merely puts a matter before a properly
constituted meeting of owners. All owners present at the meeting, not just the percentage of owners
who signed the petition, would still decide the matter.

9. Section 11 would enable the strata president to cast a deciding vote (under section 53 of the Act) in
the case of a tie vote at a meeting of owners. A major issue neglected by Bill 8 is the large number
of votes controlled by the “owner developer” (for unsold strata units) and their use by some
developers to elect a “tame” strata council in order to evade responsibilities under the Act. Limiting
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the “owner developer” to one vote in strata council elections would support accountability of the
developer to the strata corporation.

10. Section 12 of Bill 8 would add more items to be disclosed on the information certificate provided
to a strata lot purchaser (under section 59), including the most recent depreciation report. However,
the other reports required under section 35(2)(n.2) could be equally important to a purchaser and
Bill 8 would still not require the strata corporation to disclose them to a purchaser. Also, Bill 8 still
does not require the disclosure of strata council minutes to a purchaser. Information in strata
council minutes and the reports under section 35(2)(n.2) can be the only written information that a
building is a “leaky condo” and one that the purchaser may want to avoid.

11. Sections 13 and 14 of Bill 8 would empower a strata corporation to use email as a means of giving
a notice to a person under sections 61 and 63 of the SPA. This would help reduce administrative
costs for strata corporations. For example, an email of a notice of a general meeting of owners
would reduce paper and postage costs.

12. Section 15 of Bill 8 repeals the present section 94 of the SPA that permits a strata corporation to
prepare a depreciation report and replaces it with a new section 94 that requires a strata corporation
to obtain a depreciation report prepared by a “qualified person”. “Qualified person”, content of the
report and the frequency of the report are yet to be defined by regulations. Also, a strata
corporation need not comply with the requirement for a depreciation report if a ¾ vote of owners
so decides or if the strata corporation is a member of a class of strata corporation prescribed under
regulations yet to be developed. Although Bill 8 appears to provide for more transparency in
tracking and reporting the condition of strata corporation assets it could all be undermined if the
“regulations” provide too many loopholes.

13. Section 16 of Bill 8 clarifies that the budget presented to an annual general meeting of owners is a
“proposed” budget rather than a budget being dictated to the owners. However, the more important
part of section 16 is a new requirement that a “qualified person” audit the financial statement
distributed with the proposed budget. A strata corporation need not comply with the new
requirement for an audit if a ¾ vote of owners so decides or if the strata corporation is a member of
a class of strata corporations. “Qualified person” and “prescribed class” of strata corporations are
yet to be defined by regulations. Although Bill 8 appears to provide for more transparency in
tracking reporting the condition of strata corporation assets it could all be undermined if the
“regulations” provide too many loopholes.

14. Section 17 of Bill 8 would amend section 108 of the SPA to require separate accounting for money
collected from owners by means of a special levy and sets out parameters for how that money can
be invested. This amendment would improve transparency in financial reporting where special levy
funds are involved. It would also clarify the degree of risk acceptable in the investment of such
funds and how excess money collected by a special levy must be returned to strata owners.

15. Section 18 of Bill 8 would amend section 123 of the SPA to affirm that a strata corporation may
pass a bylaw that restricts the age of persons who may reside in a strata lot. This ability to pass and
age restriction bylaw was previously contemplated by this section but was not completely clear.

16. Section 19 of Bill 8 would amend section 124 of the SPA to prevent a bylaw from restricting a
person’s right to mediation and to prevent specific information created for purposes of voluntary
dispute resolution from being used in mediation.
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17. Section 20 of Bill 8 would amend section 127 of the SPA to require unanimous consent for
amendment of bylaws in some types of strata plans prior to the second annual general meeting.

18. Section 21 of Bill 8 would amend section 128 of the SPA to clarify that a bylaw amendment has
no effect until it is set out in the prescribed form and filed in the land title office.

19. Section 22 of Bill 8 would amend section 142 of the SPA to exclude both a rental of a strata lot to a
member of the owner’s family and a rental resulting from an exemption granted by the strata
corporation as a rental for purposes of a rental restriction bylaw.

20. Section 23 of Bill 8 would amend section 143 of the SPA to prescribe when a rental restriction
bylaw is effective where there is a Rental Disclosure Statement applicable to a strata lot.

21. Section 24 of Bill 8 would amend section 144 of the SPA to grant an exemption from a rental
restriction bylaw if the strata corporation does not give its decision within one week of a hearing (if
a hearing is requested) or within 2 weeks after the application is given to the strata corporation (if
no hearing is requested). The change would also extend the time allowed for a strata corporation to
hold a hearing, from 3 weeks to 4 weeks after the date the application is given to the strata
corporation.

22. Section 25 of Bill 8 would amend section 173 of the SPA to permit either the BC Supreme Court or
the Provincial Court to order a special levy where the number of votes cast in favour of the
resolution was more than ½ of the votes cast but less than the ¾ vote required under section
108(2)(a). This change would break the “stalemate” that exists in several strata corporations in
completing necessary repairs. However, it does not protect strata owners from the poor business
practices of some strata councils or strata managers (e.g. failure to get competitive bids or failure to
explore options for major repairs) that cause many strata owners to oppose a special levy and
prevent a 3/4 vote.

23. Section 26 of Bill 8 would amend section 174 of the SPA to enable the BC Supreme Court to
empower the court appointed administrator to take certain actions without approval of a resolution
passed by a majority vote, a ¾ vote or a unanimous vote. This would enable the Court to extend the
power of an administrator where the court finds that strata property owners are unable to make
decisions in the best interests of the strata corporation.

24. Section 27 of Bill 8 would amend section 175 of the SPA to apply new regulations respecting
mediation and arbitration to disputes under this section.

25. Section 28 of Bill 8 would amend section 177 of the SPA to clarify that a matter cannot be referred
to arbitration once a court proceeding under section 178(1) has been commenced.

26. Section 29 of Bill 8 would amend section 178 of the SPA to complement the amendment to section
177 and clarifies that a dispute must not be referred to arbitration once a court proceeding has been
commenced. It would also clarify that a court must stay its proceedings on application, unless the
court is satisfied there is good reason to continue its proceedings.

27. Section 30 of Bill 8 would repeal sections 179 to 186 of the SPA which are sections dealing with
mediation and arbitration. These matters would be covered by new regulations governing
mediation and arbitration.
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28. Section 31 of Bill 8 would amend section 187 of the SPA to refer to “an arbitrator” instead of “the
arbitrator”.

29. Section 32 of Bill 8 would amend section 216 of the SPA to clarify that leasehold restrictions under
section 206 cease to apply when a leasehold is converted to a freehold strata plan.

30. Section 33 of Bill 8 would amend section 292 of the SPA to clarify the scope of regulations that
may be made under this section. Specifically, it would allow regulations to be made regarding:

a. the maximum interest rate payable on an overdue special levy payment,
b. requiring a strata corporation to establish a voluntary dispute resolution of disputes,
c. defining a qualified person for purposes of a depreciation report or financial audit,
d. prescribing a period for the purposes of a waiver of a depreciation report or waiver of an

audit,
e. prescribing classes of strata corporations exempt from the requirement for a depreciation

report or exempt from the requirement for a financial audit,
f. prescribing information to be included in a depreciation report, and
g. prescribing standards for purposes of an audit.

31. Section 34 of Bill 8 would add a new section 292.1 to the SPA under which regulations may be
made governing mediation and arbitration of disputes under section 177 of the SPA. This section
provides such regulations to prevail over “any other enactment” where there is a conflict between
the regulations and the other enactment.

32. Section 35 of Bill 8 would amend the Schedule of Standard Bylaws by repealing section 15 that
governed a request for a council hearing. The proposed new section 34.1 of the SPA would make
this section redundant.

33. Section 36 of Bill 8 provides for the transition from the existing section 127 of the SPA to the
proposed amended section 127 respecting votes on bylaw changes before the second annual
general meeting in a bare land strata or a strata where all units are residential units.

34. Section 37 of Bill 8 provides for the Bill’s proposed amendments to the SPA to come into force by
regulations. This leaves strata owners with uncertainty about when the amendments will come into
effect.

(Please read Bill 8 directly before interpreting its application to a situation that concerns you. The
complete Bill 8 can be viewed at http://www.leg.bc.ca/39th1st/3rd_read/gov08-3.htm )

For further information on BC strata legislation issues and alternatives contact:

Vancouver Island Strata Owners Association
Box 601, 185-911 Yates Street
Victoria, BC V8V 4Y9

Tel: 250-920-0222 Toll Free: 1-877-338-4762
Website: www.visoa.bc.ca
E-Mail: info@visoa.bc.ca


